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OPINION

thisdale, the Cour”~ante”icrwntnenP/~pphcahoi®ran orderdirecting
to produce Vo - wJSti opinion explains
the Court’s decision to issue the requested production order, with emphasis on the Court’s
determination that the application demonstrates reasonable grounds to believe that the underlying
investigation is “not conducted soldy upon fee basis o f activities protected by the first

amendment,” as required by 50 U.S.C. § 1861.

A. Statutory Requirements

Section 1861 permits fee Federal Bureau o f Investigation (“FBI”’) to make an application
to this Court for

an order requiring fee production o f any tangible tilings (including books, records,
papers, documents, and other items) for an investigation to obtain foreign
intelligence information not concerning a United States person or to protect
against international terrorism or clandestine intelligence activities, provided that
such investigation o f a United States person is not conducted solely upon the basis
of activities protected by fee first amendment to the Constitution.1

50 U.S.C. § 1861(a)(1). “An investigation conducted under [Section 1861] shall . be

1 FISA defines "United States person” in pertinent partas “a citizen offee United States”
or “an alien lawfully admitted for permanent residence (as defined in section 101(aX20) of the
Immigration and Nationality Act).” 50 U.S.C. § 1801(i).
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conducted under guidelines approved by the Attorney General undo* Executive Order 12333 (or a
successor order),” and shall *Miotbe conducted o fa United States pereon solely upon the basiso f
activities protected by the first amendment to the Constitution o f file United States.” Id,

An application under Section 1861 mustinclude, in pertinent part, “a statement o ffacts
stowing that there are reasonable grounds to believe that the tangible filings sought are relevant
to an authorized investigation... conducted in accordance with subsection (aX 2).. .to protect
against international terrorism or clandestine intelligence activities___ ” Id. § 1861(b)(2)(A).
To approve sack an apjAkaoon, HasCoarttoast find Haatitmeste Huefoicgom g isg-anemscta.

§ 1861(0XI). Hence, in a cose involving the investigation o fa United States person, the statute
requires the Court to determine whether the application shows reasonable grounds to believe that
(1) thetangible things sought are relevant to an authorized investigation to protect against
international terrorism or clandestine intelligence activities, and (2) the investigation is not being
conducted solely upon the basis o factivities protected by the firstamendment

B. facts

The application in this case was filed in support o fthe FBI’s investigation of
B who is a United States person. App. at4. The investigation, which is “currently being
conducted under guidelines approved by the Attorney General under Executive Order 12333 (or a
successor order),” is described as an investigation “to protect against international terrorism.” Id.
at3. Therecords wugiji h> the guxftuiicni are all umgilile dungs, B
|. including but not limited to,
| possession, j 1 at2-3:sec alsoid.
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C. Analysts

The Court finds that the application demonstrates reasonable grounds to believe both that
the records sought are relevant to the investigation o f f m  and that the investigation is one to
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A more difficult question is whether the application shows reasonable grounds to believe
that the investigation o ffIH B hang conducted solely upon the basis o factivities '
protected b> the firstamendment None ofthe conductor~-vccl thatthe application attributes to
E S 1 e

%.Vs ' rLOA o

*Appears to fell

outside the ambit of the first amendment. Even]
.- in particular, his statement that 3

3 "International terrorism” is defined in 50 U.S.C. § 1801(c) to mean “activities that”:

(1) involve violent acts or acts dangerous to human life that are a violation ofthe

criminal laws o fthe United States or of any State, or that would be a criminal
violation if committed within the jurisdiction ofthe United States or any State;

(2) appear to be intended-
(A) to intimidate or coerce a civilian population;
(B) to influence the policy ofa governmentby intimidation or coercion, or
(C) to affect the conduct ofa government by assassination or kidnapping, and

(3) occur totally outside the United States, or transcend national boundaries in
terms of the means by which they are accomplished, the persons they appear
intended to coerce or intimidate, or the locale in which their perpetrators operate

or seek asylum.
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BIBHHHH H B ~seemstofall well shortofthe sortofincitementto irnmitient
violence or “true threat” that would take it outside the protection o f the first amendment.4*
Indeed, the government’s own assessment of points
to the conclusion that it is protected speech. See App. at 8|

(emphasis added),
Under the circumstances, the Courtis doubtful that the facts regarding’ own words and
conduct alone establish reasonable grounds to believe that the investigation is not being
conducted solely on the basis o ffirst amendment.

>

The Court is satisfied, however, that Section 1861 also permits consideration of the
related conduct illdetermining whether die
first amendment requirement is satisfied. The text of Section 1861 docs not restrict the Courtto
considering only the activities o fthe subject o fthe investigation in determining whether the
investigation is “not conducted solely on the basis o f activities protected by the first
amendment” Rather, the pertinent statutory text focuses on the character (protected by the first
amendment or not) o fthe "activities” that are the “basis” o f the investigation.

According to the application, the governmentis investigatingm ”~ n o t only on the
basis o fhis own personal words and conduct (winch, as noted, suggest sympathy toward, if not
support of international terrorism), but also on the basis o fthe admitted or suspected |

And, as discussed above, those activities of
| constitute a part of the Court’s basis for finding reasonable grounds to
believe that the investigation otJ H H is an investigation to protect against international
terrorism, as required under Section 1861. Under these circumstances, itis permissible and
appropriate under Section 1861 to consider the activitieso i m m U in
determining whether the investigation o t™ m fis conducted solely on the basis of activities
protected by the first amendment.

The application establishes that activities include |
Such activities, o f course, would not be protected
by the first amendment even if they were carried out by a United States person. Accordingly, the
application demonstrates reasonable grounds to believe thatthe investigation o fflH 1i is not

4 Sec Brandenburg v. Ohio. 395 U.S. 444,447 (1969) (reaffirming that the first
amendment does not permit the government “to forbid or proscribe advocacy ofthe use of force
or law violation exceptwhere such advocacy is directed to inciting or producing imminent
lawless action and is likely to incite or produce such action”); Virginia v. Black. 538 U.S. 343,
359-60 (2003) (discussing “true threats” falling outside the protection o fthe first amendment).
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being “conducted solely on the basis o factivities protected by the firstamendmenti33 «m ]

D. Conclusion

Few the foregoing reasons, the Court finds that the application in the;
matter shows reasonable grounds to believe that (1) the tangible things sought arerelevant to an
authorized mvcstiractian to protect againstiatenvatiiOBaltasrarian, and <2\tbe «n
bong conducted solely upon the basis o factivities protected by toe first amendment

Issued this o fFebruary, 2013.

JOHN D.BATES
Judge, United States Foreign
Intelligence Surveillance Court

5 The term "solely” in Section 1861 makes clear that the investigation can be based partly
on activities protected by toe first amendment, provided that there are reasonable grounds to
believe that at least one basis for toe investigation is not entitled to first amendment protection.

c f. United States v. Rosen. 447 F. Supp.2d 538, 548 (ED. Va. 2006) (concluding based on toe
similar “plain language” 0o f50 U.S.C. § 1805(a) that a finding o fprobable cause to believe thata
targetis an agent ofa foreign power, which is required to authorize electronic surveillance, ""may
rely in part on activities protected by toe First Amendment provided toe determination also relies
on activities not protected by the First Amendment”).
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