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Respondents may not be targeted by foreign-
intelligence surveillance authorized under 50 U.S.C.
1881a (Supp. II 2008) and have proffered no evidence
that they have been or ever will be incidentally subject
to such surveillance targeting others abroad. The Sec-
ond Circuit nevertheless held that respondents have
Article I1I standing to challenge Section 1881a’s consti-
tutionality, because it (1) concluded there was an “ob-
jectively reasonable likelihood” that Section 1881a-
authorized surveillance would collect respondents’ com-
munications in the future and (2) determined that re-
spondents’ own choice to expend funds to avoid a per-
ceived risk of surveillance is a sufficient Article III
“present injury.” As the petition shows, that unprece-
dented ruling conflicts with decisions of other courts of

.y
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appeals. Pet. 27-31. It also erroneously permits the
constitutionality of an Act of Congress governing vital
foreign-intelligence-gathering activities directed at third
parties abroad to be litigated in the abstract by (1) fail-
ing to require respondents to prove a non-conjectural
and “imminent” future injury, Pet. 18-22, and (2) relying
on respondents’ self-imposed injury, which flows from
the asserted chilling effect of their fear of possible sur-
veillance, Pet. 22-27. The court of appeals denied en
banc rehearing by an equally divided, six-to-six vote;
five judges specifically suggested that this Court grant
review; and even the panel opinion’s author acknowl-
edged the exceptional importance of this case. Pet. 32.

Respondents nevertheless argue that the court of
appeals’ decision is correct, Br. in Opp. (Br.) 16-28, and
consistent with other decisions, Br. 33-35, and that re-
view should be deferred. Br. 28-33. Those contentions
lack merit.

1. a. Future injury. Respondents contend (Br. 25)
that the court of appeals used an Article III standard
“material[ly]” similar to the “imminent”-injury standard
by concluding that their purported future injuries were
“real and immediate.” That is incorrect. The court
made clear that it understood “real and immediate” to
mean only what it deemed an “objectively reasonable
likelihood” of surveillance in the future. Pet. App. 29a.
That test falls far short of requiring that respondents’
asserted “injury is ‘certainly impending,’” Pet. 18-20
(citation omitted), especially since the court of appeals
found its test satisfied in the absence of any concrete,
non-speculative evidence demonstrating a likelihood of
surveillance. As Summers v. Earth Island Institute,
555 U.S. 488, 497-500 (2009), explains, a “statistical
probability” or “realistic threat” of future harm does not
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satisfy “the requirement of ‘imminent’ harm.” Pet. 19-
20. Respondents fail meaningfully to confront that hold-
ing. Br. 24-25.

Respondents instead assert that a “more lenient” Ar-
ticle III test applies to their asserted future injury be-
cause they raise a First Amendment claim. Br. 23-24.
Article IIT’s constitutional minimum is not “more le-
nient” for First Amendment claims and, in any event,
the court of appeals emphasized that it did not rely on
that “arguably less demanding standard.” Pet. App. 30a
& n.16.

Respondents find no shelter (Br. 24) in the under-
standing that a “realistic danger” of prosecution for vio-
lating a statute can confer standing to challenge the
statute. Babbitt v. United Farm Workers, 442 U.S. 289,
298 (1979). Article III does not always require a plain-
tiff to violate the law before securing federal-court re-
view, at least where the law’s enforcement against him
would be “certainly impending” were the plaintiff to en-
gage in the proscribed conduct. 7b1d. (citation omitted).
A plaintiff need not violate the law and trigger his own
prosecution, but that is because the “plaintiff’s own ac-
tion (or inaction) in failing to violate the law eliminates
the [otherwise] imminent threat of prosecution.”
MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 129
(2007) (emphasis added). Those principles are inapplica-
ble here: Section 1881a does not regulate respondents’
conduct and, in any event, respondents have proven no
imminent—i.e., certainly impending—interception of
their communications.

Respondents attempt to bolster their “future injury”
and other contentions by repeatedly asserting that the
government “conceded” or did “not dispute” or “contro-
vert[]” various aspects of their case. Br. 24, 29-30, 35;
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see also, e.g., Br. 11, 13-14, 16 (“undisputed” or “[un]con-
tested” evidentiary record). Those assertions funda-
mentally misunderstand the standing inquiry at sum-
mary judgment and serve to underscore the court of ap-
peals’ error.

It is respondents who “bear[] the burden of proof”
and who thus must proffer at summary judgment admis-
sible evidence of “specific facts” affirmatively establish-
ing their Article III standing. Lujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992) (citation omitted).
Respondents have failed to provide such proof and, in-
stead, rely on “conclusory allegations” in their declara-
tions, which cannot satisfy their affirmative evidentiary
burden. Lujan v. National Wildlife Fedn, 497 U.S. 871,
888 (1990); see Pet. App. 158a-159a (Raggi, J., dissent-
ing). Because respondents’ speculation that they would
be incidentally subject to future surveillance was insuffi-
cient, the government had no obligation to present evi-
dence in rebuttal.

For instance, respondents assert (Br. 20-21, 24) that
they established that “their communications were likely
to be monitored under [Section 1881a].” The court of
appeals, in turn, stated that “[respondents] testify” that
they communicate with the “sorts of individuals that the
government will most likely seek to monitor” and that
the government did not “dispute[] that assertion.” Pet.
App. 37a. No such evidentiary proffer by the govern-
ment was necessary, because respondents’ submission
simply showed that they “believe that at least some of
[their] international communications are likely to be col-
lected,” id. at 337a (emphasis added); accord id. at 343a-
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344a, 350a, 356a-357a, 366a, 370a. That belief is wholly
speculative and unsupported by specific facts.!

Respondents relatedly contend (e.g., Br. 1, 7, 33) that
Section 1881a authorizes what they call “dragnet” sur-
veillance—the acquisition of communications content
without even an Executive-Branch finding of individual-
ized suspicion to limit surveillance targets—which, re-
spondents assert, could include the acquisition of “all
communications to and from specific countries” that
would capture the communications of “thousands or
even millions of U.S. citizens and residents.” Respond-
ents offer no facts supporting that speculation. They
simply state in their declarations that their “under-
standing” is that such “dragnet” surveillance would oc-
cur under Section 1881a. See, e.g., Pet. App. 336a-337a,
356a, 365a, 370a, 374a.

Respondents’ speculative position, moreover, is in-
ternally inconsistent. Respondents assert (Br. 9) that
the type of unfocused surveillance they “understand”
could be conducted would violate the Fourth Amend-
ment. See also Dist. Ct. Doc. 21, at 5, 20 & n.10, 28. But
Section 1881a expressly provides that its authorization
extends only to surveillance conducted “consistent with
the [F']Jourth [A]mendment,” 50 U.S.C. 1881a(b)(5), and
specifically requires the Foreign Intelligence Surveil-
lance Court to ensure that the government’s targeting

! Respondents’ related contention that the government “conceded”
that Section 1881a “plainly authorizes the acquisition of [respondents’]
international communications” is misleading. Br. 20, 24 (emphasis
added). The government acknowledged that it might incidentally col-
lect certain communications of U.S. persons if they communicate with
a third party overseas targeted for Section 1881a surveillance, but re-
spondents have proffered no evidence that they communicate with per-
sons actually targeted under Section 1881a.
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procedures comply with the Fourth Amendment, 50
U.S.C. 1881a(i)(3)(A). In other words, under respon-
dents’ view of the Fourth Amendment, Section 1881a
could not authorize the very type of surveillance activity
that respondents nevertheless speculate—without evi-
dence—would be undertaken under the authority of Sec-
tion 1881a.

That self-contradictory conjecture underscores the
court of appeals’ error. Allowing this case to proceed
based on a litigant’s speculative “beliefs”—unsupported
by specific facts establishing an imminent injury in
fact—wholly disregards this Court’s longstanding re-
quirement of a “concrete factual context conducive to a
realistic appreciation of the consequences of judicial ac-
tion,” and effectively requires federal courts to resolve
important legal questions in the abstract and “rarified
atmosphere of a debating society.” Valley Forge Chris-
tian Coll. v. Americans United for Separation of Church
& State, Inc., 454 U.S. 464, 472 (1982). That error is
particularly acute here, where a federal court must exer-
cise its most important and delicate responsibility: con-
stitutional review of the actions of co-equal Branches of
Government. Pet. 33.

b. Present injury. Respondents alternatively argue
(Br. 16-23), that they suffer a “present injury” because
“they have taken costly and burdensome measures to
protect their sensitive communications from intercep-
tion,” Br. 16. They contend (Br. 21-23) that this self-
imposed injury establishes standing, because if the gov-
ernment’s “conduct” puts a plaintiff to the “choice” of
suffering an injury from that conduct or taking “costly
and burdensome measures” to avoid that injury, the lat-
ter, self-imposed measures are a cognizable Article I11
injury, Br. 21. That is incorrect. The Article III injury



7

(if any) in such contexts must be an “imminent” future
injury from the government’s actions, not a present in-
jury from the plaintiff’s own conduct. Respondents, as
explained above, have not established any “imminent”
and allegedly harmful government conduct—namely,
Section 1881a-authorized acquisition of their communi-
cations. Any contrary rule would improperly treat simi-
larly situated plaintiffs differently by allowing plaintiffs
to manufacture standing for, as here, the price of a plane
ticket. Pet. 23.

Respondents rely (Br. 21-23) on Meese v. Keene, 481
U.S. 465 (1987); Friends of the FKarth, Inc. v. Laid-
law Environmental Services (TOC), Inc., 528 U.S. 167
(2000); and United States v. Students Challenging
Regulatory Agency Procedures, 412 U.S. 669 (1973)
(SCRAP). But none of those cases found standing based
on a plaintiff’s self-imposed injury. Keene and Laidlaw
both involved proven conduct by the defendant that it-
self caused (or threatened imminent) injury to the plain-
tiff. Pet. 25. SCRAP similarly based standing on the
allegation that individuals’ ongoing recreational use of
natural resources would be less enjoyable. 412 U.S. at
678, 685, 688. The “asserted injury” thus was that “spe-
cific and perceptible harms—depletion of natural re-
sources and increased littering—would befall [the plain-
tiff’s] members imminently if the [agency] orders were
not reversed.” Whitmore v. Arkansas, 495 U.S. 149, 159
(1990) (discussing SCRAP).

The fact that respondents’ decision to incur self-
inflicted injuries flows from the asserted chilling effect
of their “fear” of possible surveillance adds nothing to
the analysis. Pet. 23-25. Respondents attempt (Br. 17-
19) to distinguish Laird v. Tatum, 408 U.S. 1 (1972), on
the grounds that the Laird plaintiffs’ activities were not
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“chilled” and that those plaintiffs suffered no “specific
present objective harms.” Neither ground withstands
scrutiny. Although Laird noted “considerable doubt”
whether the plaintiffs’ activities were in fact chilled, id.
at 13 n.7, it did not rest its decision on that observation.
The “alleged ‘chilling’ effect” from the plaintiffs’ fear of
future harm, the Court held, was a “subjective ‘chill’”
that is “not an adequate substitute for a claim of specific
present objective harm or a threat of specific future
harm.” Id. at 13-14. Respondents have no meaningful
explanation for their assertion that a self-imposed ex-
penditure of funds because of a similar fear constitutes
an Article III injury, but the self-imposed cessation of
constitutionally protected activity does not.”

2. Review is warranted because the decision below
directly conflicts with United Presbyterian Church v.
Reagan, 738 F.2d 1375, 1378 (D.C. Cir. 1984) (Scalia, J.),
and ACLU v. NSA, 493 F.3d 644 (6th Cir. 2007), cert.
denied, 552 U.S. 1179 (2008). See Pet. 27-31. Respon-
dents’ contrary contentions (Br. 33-35) are unavailing.
Indeed, respondents do not meaningfully attempt to
distinguish the legal holdings in those cases and instead
focus on factual distinctions that have no bearing on the
analysis.

? Respondents contend (Br. 26-28) that the courts have no meaning-
ful role under the government’s understanding of Article I1I standing.
That contention is misplaced. The fact that respondents’ own specula-
tion about a possible future injury cannot establish a non-conjectural,
imminent injury does not suggest that no one has had or could have
standing to challenge Section 1881a surveillance. See Pet. 6-7 & n.5. In
any event, it is well settled that the “assumption that * * * no one
would have standing” is “not a reason to find standing.” Schlesingerv.
Reservists Comm. to Stop the War, 418 U.S. 208, 227 (1974).
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The assertion (Br. 35) that respondents’ challenge to
“a specific federal statute” is different than the chal-
lenge to the Executive Order in United Presbyterian
Church may be true, but it is irrelevant here. The point
is that each “merely authorizes” certain intelligence-
gathering activities and does “not direct [such activities]
against all persons.” 738 F.2d at 1380. Respondents’
speculation (like that of the plaintiffs in United Presby-
terian Church) that they are “especially likely to be
[subjected to] the [purportedly] unlawful activities au-
thorized” is insufficient to show any “imminen[t]” future
injury. Ibid. United Presbyterian Church also explains
that, under Laird, a self-imposed harm from a “chilling
effect” is insufficient. Id. at 1378-1379. Even the court
of appeals here agreed that United Presbyterian
Church (like ACLU) reads “Laird essentially the same
way [as] the government,” but it then expressly rejected
that analysis. Pet. App. 59a. Finally, respondents’ con-
tention (Br. 35) that the existence of Section 1881a has
“compelled” them to take actions that injure them is no
better than the claims that United Presbyterian Church
rejected. See Pet. 28.

Respondents’ effort (Br. 33-34) to distinguish ACLU
is equally unavailing. Like respondents, the plaintiffs in
ACLU asserted self-imposed injuries incurred to avoid
the interception of their communications that they
claimed to reasonably fear. The Sixth Circuit rejected
that assertion as a basis for standing, because the plain-
tiffs presented no non-speculative evidence of such sur-
veillance. Pet. 29-30 & n.9. Respondents argue (Br. 33)
that the “crucial” difference is that the Terrorist Sur-
veillance Program (TSP) challenged in ACLU involved
targeted surveillance whereas Section 1881a, according
to respondents, authorizes a type of “dragnet surveil-
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lance” that they believe makes their communications
more “likely to be intercepted.” That contention, how-
ever, is just as speculative as the contention in ACLU
because respondents present no evidence regarding ac-
tual surveillance.

Respondents’ remaining contentions are also unper-
suasive. In ACLU, the state-secrets privilege prevented
the plaintiffs’ discovery of information about the govern-
ment’s actual intelligence operations and targets. The
Sixth Circuit then concluded that the plaintiffs’ specula-
tive evidence was insufficient. 493 F.3d at 650 & n.3, 653
(Batchelder, J.); 1d. at 692 (Gibbons, J.); see Pet. 29-30.
Respondents fail to establish their standing for the same
reason: They failed to carry their summary-judgment
burden of providing non-speculative evidence of surveil-
lance activity that would imminently intercept their
communications. Finally, the fact that the TSP was a
“surveillance program” whereas Section 1881a is a “pub-
lic law” (Br. 34) has no material effect on the analysis.
In both cases, Article III standing was and is lacking
because the plaintiffs failed to proffer evidence estab-
lishing an “imminent” injury in fact.

3. Respondents’ contention (Br. 28-33) that review
should be deferred is unpersuasive. As in Laird, the
important Article 111 question now presented warrants
review at the threshold to safeguard the constitutional
separation of powers in this critical national-security
context. Pet. 32-34. No judge on the equally divided
court of appeals that denied rehearing en banc ques-
tioned that question’s exceptional importance, and five
specifically suggested that this Court grant review. Pet.
32. Moreover, the assertion (Br. 29) that the record in
this case contains “concrete facts” on which judicial re-
view of an Act of Congress could proceed is illusory.
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Although respondents’ evidence provides speculation
about government surveillance purportedly authorized
by Section 1881a, it provides no specific facts upon which
such merits review might properly rest. See pp. 4-5,
supra.

Nor is the need for review diminished by the Decem-
ber 31, 2012, sunset date for Title VII of FISA.
National-security legislation enacted after the attacks of
September 11, 2001, has often included sunset dates that
Congress has repeatedly extended. See, e.g., PATRIOT
Sunsets Extension Act of 2011, Pub. L. No. 112-14, § 2,
125 Stat. 216 (four-year extensions for multiple stat-
utes); USA PATRIOT Improvement and Reauthoriza-
tion Act of 2005, Pub. L. No. 109-177, §§ 102-104, 120
Stat. 194-195 (repealing sunset dates for various provi-
sions and extending others). The government’s use of
its Title VII authority “continues to produce significant
intelligence that is vital to protect the nation,” and
“[r]eauthorizing this authority is the top legislative pri-
ority of the Intelligence Community.” Letter from Di-
rector of National Intelligence James R. Clapper and
Attorney General Eric H. Holder to Speaker John
Boehner, Majority Leader Harry Reid, Minority Leader
Naney Pelosi, and Minority Leader Mitch McConnell 1-
2 (Feb. 8, 2012), http://www.dni.gov/electronic_reading
room/dni_ag letter.pdf. The Administration therefore
is working with Congress to “reauthoriz[e] Title
VII, without amendment.” Id. at 2; see Letter from Di-
rector of National Intelligence James R. Clapper to
Speaker John Boehner, Majority Leader Harry Reid,
Minority Leader Nancy Pelosi, and Minority Leader
Mitch McConnell (Mar. 26, 2012), http:/www.dni.gov/
electronic_reading room/dni%20letter%20with%20
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fisa%20amendments.pdf (transmitting government’s
proposed four-year-extension legislation).

Even if Congress were to modify Title VII or permit
its expiration in 2013, the Article III question presented
would warrant review at this time. The logic of the court
of appeals’ unprecedented holding, which directly con-
flicts with decisions of other courts of appeals in analo-
gous contexts, does not turn on statutory details. More-
over, the potential application of the Second Circuit’s
holding is expansive. If respondents’ own speculative
assessment that they are “likely” to be affected by intel-
ligence activity targeting persons overseas established
Article III standing, persons or entities that present
equally speculative claims that they are likely targets of
the United States’ foreign-intelligence activities could
bring suit within the Second Circuit to adjudicate the
lawfulness of those purported activities. Others could
similarly manufacture Article III standing where none
otherwise would exist, simply by sustaining a self-in-
flicted injury. Before the federal courts are forced to
feel their way into that uncharted territory, and before
Article III power is exercised to resolve respondents’
constitutional challenge to vitally important national-
security legislation, this Court should grant review at
this critical juncture of this case.
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For the foregoing reasons and those stated in the
petition, the petition for a writ of certiorari should be
granted.

Respectfully submitted.

DONALD B. VERRILLI, JR.
Solicitor General

May 2012



